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IN THE MAYFLOWER DISTRICT COURT 
IN AND FOR THE COUNTY OF NEW HAVEN 


Derogatoryyy No. CV-00015-24 
Plaintiff(s), Before: Hon. literallybrent 


V. ORDER GRANTING MOTION TO 
DISMISS BY DEFENDANT 
Lander Police Department, e¢ al. 


Defendant(s). 


LITERALLYBRENT, District Court Chief Judge 


After placing a Be on the Lookout “BOLO” for “treason” (a crime by which only a court 
conviction can lead to arrest) on a fellow peace officer in New Haven County, defendant! initiated an 
investigation which ultimately led to the termination of plaintiff's employment as a policeman in the 
Lander Police Department (“LPD”). Defendant’s radio conduct policy states, inter alia, “Employees 
are to respectfully and professionally use the radio at all times. Any immature, disrespectful, or 
unprofessional radio transmissions will result in disciplinary action” Civ. Comp. at 3? (citing LPD 
SOP 5.2.1). A state law, the Seventh Public Servants Act? provides that an employee (as plaintiff is 
classified) may be discharged if he is illegally employed, has breached department policy or “good 
practice” within the previous month, has breached department policy or “good practice” within the 
previous month (but the event had only come to light within the previous three weeks), inactivity or 
incompetence, crimes (misdemeanor or felony arrests or convictions) committed since employment 
began, or the law enforcement agency is being “restructured.” 


Plaintiff brought suit against defendants, alleging that the “ambiguous policy language allows 


' This Court uses “defendant” and “defendants” interchangeably—all referencing the same parties. 
? https://drive.google.com/file/d/1PU-iwJUvQbw9H1Ba6r1B-dJTgxtZwvZ7/view 


3 https://trello.com/c/ItpQXCnl/730-seventh-public-servants-act-sb53 
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the LPD to continually strike and then inevitably terminate employees based on the subjective views 
of whomever investigations alleged violatory conduct so long as the investigator labels the conduct 
as immature, disrespectful, or unprofessional” Civ. Comp. at 4, and therefore had a constitutional 
right to continued employment; that the ordinance, even though not expressly so providing, should 
be read to prohibit discharge for any reason other than those specified, and therefore to confer 
“permanent” classification upon him, gave him a sufficient expectation of continued employment to 
constitute a protected property interest under the Due Process Clause of the Fourteenth Amendment; 
and that the reason for his discharge deprived him of interest in liberty protected by that Clause. This 
Court finds that, under current contractual rights and the interpretation of the ordinance involved, 
plaintiff's discharge did not deprive him of a property interest protected by the Due Process Clause 
of the Fourteenth Amendment. This Court also finds that plaintiff lacks standing as to the vagueness 
doctrine alleged in Complaint. 

On its face, the ordinance which plaintiff relies may fairly be read as conferring such a 
guarantee. However, such a reading is not the only possible interpretation; the ordinance may also be 
construed as granting no right to continued employment, but merely conditioning an employee’s 
removal on compliance with certain specified procedures. In this case, as this Court construes the 
statute, the LPD’s determination of the adequacy of the grounds for discharge is not in violation of 
the law; the employment is merely given certain procedural rights which this Court finds to have not 
been violated. 

Plaintiffs claim that he has been deprived of liberty has two components. First, he contends 
that the policy named for his discharge is so “exorbitantly vague” that it “deprived” him of his “due 


process right.” And second, that he has a property interest in employment in the LPD. 
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Let’s unravel the first component: vagueness. This Court fails to see how vagueness would 
invalidate this policy in this instance; plaintiff's conduct directly violated the radio conduct policy 
and was punished for it. It appears plaintiff has confused discretion with vague; policies need not be 
absolute in their resolve, allowing Internal Affairs or other independent investigators to conduct 
thorough investigations and remedy the violatory conduct with sufficient consequences. There is no 
one-size-fits-all punishment and different instances of radio misconduct warrant different 
punishments. Plaintiff, whose BOLO was placed on an active-duty peace officer, who he, nor any 
other officer could legally arrest the officer for the alleged crime, knew his conduct was 
unprofessional and therefore “breached department policy or ‘good practice.’” He fails to allege 
otherwise and challenges the policy for vagueness. Indeed, “One to whose conduct a statute clearly 
applies may not successfully challenge it for vagueness.” Parker v. Levy, 417 U.S. 733, 756 (1974). 
Therefore, plaintiff lacks standing as to the first component of suit alleging vagueness. 

Moving to the second component: property interest [in employment]. “Property interests, of 
course, are not created by the Constitution. Rather, they are created, and their dimensions are defined 
by existing rules or understandings that stem from an independent source such as state law—tules or 
understandings that secure certain benefits and that support claims of entitlement to those benefits.” 
Board of Regents v. Roth, 408 U.S. 564, 577. Plaintiff, who acted and used the radio in an 
“unprofessional” manner squarely falls within the purview of the law. The LPD’s interpretation of 
the law is deserving of consideration according to the standards established in Skidmore v. Swift Co., 
323 U.S. 134, 140 (1944). “[T] level of deference afforded will depend upon the thoroughness 
evident in its consideration, the validity of its reasoning, its consistency with earlier and later 


pronouncements, and all those factors which give it power to persuade, if lacking power to control.” 
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Skidmore, supra, at 140. The statute at issue here, which permits an employee be “punished” for 
“breaching department policy or ‘good practice’” is clearly a procedural regulation. See, e.g., Fed. 
Rule Civ. Proc. 15. Thus, as the Supreme Court has recognized in Edelman v. Lynchburg Coll., 535 
U.S. 106 (2006), the LPD was exercising authority explicitly delegated to it by Congress when it 
promulgated this rule, and its interpretation of the ordinance and execution of its policy is tenable. A 
contract of employment, which contains no provision for the duration of employment is terminable at 
the will of either party, so long as the reason(s) for discharge do not violate any provision of 
enforceable law or mutual agreement. 

The motion to dismiss by defendant is granted. 


So ordered. 


C5 f Papo 


Hon. Literallybrent 
July 23, 2024 


